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United States Court of Appeals 

For the District of Columbia Circuit 


No. 11,196 


JIMMIE MAKTOS, REBA JENKINS, 
VENA SPARKS, 

Appellants 

vs. 


W. BRUCE MATTHEWS, 
Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


APPELLANTS’ BRIEF 
Jurisdictional Statement 

United States District Court for the District of Columbia 
had jurisdiction under Title 23 Sections 401-404 D. C. Code 
1940 Edition. 

This Court has jurisdiction of this appeal under Sec¬ 
tion 1291, of Title 28, United States Code. 
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Statute Involved 

Title 23 Sections 401-404 D. C. Code 1940 Ed. 

Statement of Points 

Appellant is abandoning points 3, 3 and 4 as shown on 
Page 10 of Joint Appendix and is relying on point No. 2 
in that the Court erred in failing to hear evidence on 
the question of fugitivity.. 

Statement of Case 

An automobile was given to Mrs. Jenkins by her hus¬ 
band in 1950. Subsequent thereto a marital dispute arose 
between Mr. Jenkins and his wife. She took this automo¬ 
bile that was given to her from North Carolina and drove 
it to Washington, 1). C. 

Jimmie Maktos, Vena Sparks and Reba Jenkins were 
arrested and taken into custody by members of the Metro¬ 
politan Police Department, Washington, D. C. on the 3rd 
day of May 1951, being arrested by said members of the 
Police Department on a warrant charging the three 
above named persons as being fugitives from justice by 
the State of North Carolina, by having committed the 
crime of conspiracy to cheat and defraud, larceny which 
charges the said 3 persons denied. 

Mr. Maktos, Vena Sparks and Mrs. Jenkins were ac¬ 
corded in the District Court an extradition hearing. The 
indictment originally charged that the 3 named above 
were fugitives from justice in North Carolina because 
of a crime committed on Sept. IS, 1950. The case 
was heard before Judge Bastian and when it developed 
that the 3 defendants were not in North Carolina on that 
day, the defendants were discharged. Another indictment 
was returned by North Carolina which changed the date 
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from Sept. IS, 1950 to Sept. 16, 1951. This hearing came 
on before Judge Laws and since the error was apparent 
on its face, the case was continued to determine whether 
the judge had any authority to compel the State of N. C. 
to pay expenses of Mr. Maktos in returning to Washington, 
D. C. from Cleveland, O. The following day a new indict¬ 
ment was before Judge Laws which gave the date as Sept. 
16, 1950. Thereupon a hearing was had and as a conse¬ 
quence an order was signed by the Chief Judge Laws 
ordering them removed to the State of North Carolina. 

On .June 14th a petition for writ of Habeas Corpus was 
filed, for the 3 named above. The Court refused to hear 
any evidence as to fugitivitv and as a result the writ was 
discharged and the petition dismissed. From this order 
the petitioners are appealing. 

Summary of Argument 

In a Habeas Corpus Proceeding when the question of 
fugitivitv is involved, in order for the judge to determine 
this question, evidence of fugitivitv should be permitted to 
be introduced. 


Argument 

It was admitted by counsel for appellee that the question 
of fugitivitv could be inquired into by a writ of habeas 
corpus (J. A. 18). However it appears that the Court de¬ 
cided the question of fugitivity simply by a statement from 
the Assistant District Attorney (J. A. 24), without hearing 
any evidence on the point. Contention is made by the ap¬ 
pellant (petitioner below) that no fugitivity exists in that 
Mr. Maktos was not in the demanding state on the day 
named in the indictment (J. A. 18) whereas the attorney for 
the appellee (respondent below) claims that Mr. Maktos 
was in the demanding state. No opportunity was given to 
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the appellants to present their side of the case. The Court 
should receive any evidence which is of a proper character 
and legitimately tends to support or refute the contention 
of the parties. 

39 C. J. S. 673; 

State vs. Gilbert, 102 So. 155; 

Davis vs. Smyth, 155 Fed. 2nd 3; 

Lawrence vs. Yost, 157 F. 2nd 44; 

Kubick vs. Kennedy, 157 Fed. 2nd Sll: 

Johnson vs. Dye, 175 Fed. 2nd 250. 

Conclusion 

For the foregoing reasons it is respectfully submitted 
that the case be remanded in order that evidence may be 
taken on the question of fugitivitv. 

Respectfully submitted. 


JOHN J. O’BRIEN, 
HENRY J. SIEGMAN, 
Attorneys for Appellants. 
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JOINT APPENDIX 


Petition for Writ of Habeas Corpus 

(Filed June 14, 1951.) 

UNITED STATES DISTRICT COURT 
For the District of Columbia 


Jimmie Maktos, Vena Sparks, 
and Reba Jenkins, 

Petitioners, 

vs. 

W. Bruce Matthews, U. S. Mar¬ 
shal in and for the District of 
Columbia, 

Respondent. 


> Habeas Corpus No. 3788 


The petition of Jimmie Maktos, Vena Sparks, Reba Jen¬ 
kins shows unto the Court as follows: 

1. Your petitioners, Jimmie Maktos, Vena Sparks, Reba 
Jenkins, are adult citizens of the United States, and resi¬ 
dents of the District of Columbia, and are at the present 
time unlawfully restrained of their liberties by, and in the 
person of the United States Marshal in and for the District 
of Columbia, namely, W. Bruce Matthews, in said official 
capacity. 

2. Your petitioners were arrested and taken into custody 
by members of the Metropolitan Police Department, Wash¬ 
ington, D. C., on the 3 day of May, 1951, being arrested 
by said members of the Police Department on a warrant 
charging the petitioners as being fugitives from justice 
by the State of North Carolina, by having committed the 
crime of conspiracy to cheat and defraud, larceny and re¬ 
ceiving, which charges and each of them your petitioners 
denies. 
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3. That your petitioners have been accorded in the Dis¬ 
trict of Columbia an extradition hearing and as a result of 
an order of the Chief Judge of said Court, they have been 
ordered removed to the State of North Carolina. 

4. Petitioners say that they cannot, under existing law, 
be returned against their will to the State of North Caro¬ 
lina inasmuch as petitioners are not fugitives from justice, 
and that said fact can be established by competent evidence. 
Petitioners aver that they have committed no crime in the 
State of North Carolina, or in any other jurisdiction. 

5. The criminal action herein is being presented by the 
complaining witness therein to gather a settlement in a 
husband and wife dispute wherein the complaining witness 
is the husband therein. 

Wherefore, the premises considered, petitioner prays as 
follows: 

1. That a writ of Habeas Corpus issue from this Court 
directed to the Honorable W. Bruce Matthews, United 
States Marshal in and for the District of Columbia, com¬ 
mending him to produce the bodies of your petitioners be¬ 
fore this Court on a day, and at an hour to be named in 
said writ, in' order that the legality of your petitioners’ 
detention may be inquired into. 

2. For such other and further relief in the premises as 
the circumstances of the hearing may require, and to this 
Court may be deemed meet and proper. 

JIMMIE MAKTOS, 
VENA SPARKS, 

REBA JENKINS. 

John J. O’Brien, , 

Attorney for Petitioners , 

Evans Building. 






District of Columbia, ss. : 

Jimmie Maktos, Vena Sparks, Reba Jenkins, petitioners 
herein say on oath that petitioners have read the foregoing 
petition and know the contents thereof, and that the mat¬ 
ters and things therein related are true. 

Subscribed and sworn to before me this 14th day of June, 
1951. 


HARRY M. HUBER, 
Clerk. 

By Raymond D. Clark, 
Deputy Clerk. 


Let this petition be filed, and writ of Habeas Corpus be 
issued, said "writ to be returnable on the 19th day of June, 
1951, at the hour of 10 A. M. 

By the Court this 14th day of June, 1951. 


ALEXANDER HOLTZHOF, 
U. S. District Judge. 
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Return and Answer to Petition for Writ of Habeas Corpus 

(Filed June 20, 1951.) 


UNITED STATES DISTRICT COURT 
For the District of Columbia. 


Jimmie Maktos, et al.. 

Petitioners , 
vs. 

W. Bruce Matthews, 

Respondent. 


Habeas Corpus No. 37S8. 


Comes now the respondent, W. Bruce Matthews, by his 
attorney, George Morris Fay, United States Attorney in 
and for the District of Columbia and for return and answer 
to the petition for a Writ of Habeas Corpus respectfully 
shows unto the Court that: 

1. The allegations contained in paragraph two (2) and 
three (3) of the Petition filed herein are admitted. 

2. The petitioners were committed to the custody of the 
respondent by an order of this Court filed by the Honorable 
Chief Judge, Bolitha J. Laws as a result of the extradition 
herein admitted by the petitioners. There are contained 
in the records of this Court, the Order of Extradition, signed 
by Chief Judge Bolitha J. Laws, and properly executed 
extradition papers among which there is a certified copy 
of an indictment returned by a Grand Jury sitting in the 
State of North Carolina. The transcript of the extradition 
hearing before the Honorable Chief Judge Bolitha J. Laws, 
which hearing was held on 6/13/51, will reflect that a law 
enforcement officer from the State of North Carolina took 
the stand and testified as to the presence of the 3 defend¬ 
ants on the day on which the crime is alleged to have been 
committed by tbe defendant, that the petitioner Jimmie 
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Maktos taking a stand in his own defense likewise testified 
as to his presence in the State of North Carolina on that 
date. Thus it is respectfully urged that the detention of 
the petitioner is lawful and they are properly in the custody 
of your respondent. 

Wherefore, these premises considered it is respect¬ 
fully urged that the Petition for the Writ of Habeas Corpus 
filed herein be dismissed and the Writ of Habeas Corpus 
be discharged. 


GEORGE MORRIS FAY, 

United States Attorney. 

EMORY W. REISINGER II, 
Assistant United States Attorney. 


Findings of Fact and Conclusions of Law 

(Filed June 28, 1951.) 

UNITED STATES DISTRICT COURT 
For the District of Columbia. 


Jimmie Maktos, Vena Sparks, 
Reba Jenkins, 

Petitioners, 

vs. 

W. Bruce Matthews, U. S. Mar¬ 
shal in and for the District of 
Columbia, 

Respondent. 


Habeas Corpus 3788 


This cause coming on for hearing on June 22, 1951, on a 
petition for a Writ of Habeas Corpus and the Court having 
considered the writ, by return and answer thereto, the rec- 
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ord made and evidence received in the proceeding before 
The Honorable Chief Judge Bolitha J. Laws of the United 
States District Court for the District of Columbia, entitled 
The State of North Carolina vs. Jimmie Maktos, Vena 
Sparks, and Keba Jenkins, which proceeding is numbered 
R 1019, and the arguments of counsel, the Court finds the 
following facts and states its conclusions of law as follows: 

1. The petitioners were taken into custody by the Metro¬ 
politan Police Force on May 3, 1931, on authority of a war¬ 
rant of arrest charging the petitioners as being fugitives 
from justice in The State of North Carolina. 

2. On June 13, 1951, the petitioners were accorded an 
extradition hearing before the Honorable Chief Judge 
Bolitha J. Laws, which cause was entitled The State of 
North Carolina vs. Jimmie Maktos, Vena Sparks, and 
Reba Jenkins, which proceeding is numbered R 1019. In 
the course of that proceeding, extradition papers, properly 
executed by the Governor and various officials of The State 
of North Carolina, were received in evidence and there was 
testimony given by a law enforcement officer from The 
State of North Carolina from which the Court could, and 
did find, that the defendants were present in The State of 
North Carolina on or about the date of the alleged crime. 
There was contained in the extradition papers a certified 
copy of an indictment returned by a Grand Jury sitting in 
The State of North Carolina. At the conclusion of this 
hearing, an order was signed by The Honorable Chief 
Judge Bolitha J. Laws, committing the petitioners to the 
custody of the United States Marshal for extradition in the 
State of North Carolina. 

3. The petitioners are substantially charged with a crime 
under the laws of the State of North Carolina, under an 
indictment returned by a Grand Jury sitting in that State; 
the petitioners are the persons named in the indictment; 
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and the petitioners were in The State of North Carolina 
on or about the date alleged in the indictment as the date on 
which the crime was committed. 

Wherefore, the Court concludes as a matter of law that 
the petitioners are substantially charged with a crime 
against the State of North Carolina; that petitioners are 
fugitives from the State of North Carolina, that the de¬ 
tention of the petitioners by the respondents is lawful and 
proper and that the petitioners are lawfully within the 
custody of the respondent. 

BURNITA SHELTON MATTHEWS, 
Judge. 


CERTIFICATE OF SERVICE. 

1 hereby certify that a copy of the foregoing was mailed 
to John J. O’Brien, Esq., Evans Building, Washington, 
D. C., this ‘26th day of June, 1951. 


EMORY W. REISINGER, H, 
Assistant United States Attorney. 
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Order Discharging Writ of Habeas Corpus 

(Filed June 28, 1951.) 


UNITED STATES DISTRICT COURT 
For the District of Columbia. 


Jimmie Maktos, et al.. 

Petitioners , 
vs. 

W. Bruce Matthews, 

Bespondent. 

_ j 


Habeas Corpus No. 3788. 


Upon consideration of the Petition for a writ of Habeas 
Corpus, the return and answer thereto, and the evidence 
adduced in open Court, it is this 28th day of June 1951, 

Ordered, that the writ be discharged, the petition be dis¬ 
missed, and the petitioners remanded to the custody of the 
respondent. 


BURNITA SHELTON MATTHEWS, 
Judge. 


CERTIFICATE OF SERVICE. 

I hereby certify that a copy of the foregoing was mailed 
to John J. O’Brien, Esquire, Evans Building, Washington, 
D. C. this.day of June 1951. 

EMORY W. REISINGER II, 
Assistant United States Attorney. 
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Notice of Appeal 

(Filed June 28, 1951.) 


UNITED STATES DISTRICT COURT 
For the District of Columbia. 


Jimmie Maktos, et al., 

Petitioners, 

vs. 

W. Bruce Matthews, 

Respondent. 


Habeas Corpus No. 3788. 


Notice is hereby given this 28th day of June, 1951, that 
Jimmee Maktos, Vena Sparks, Reba Jenkins hereby ap¬ 
peal to the United States Court of Appeals for the District 
of Columbia from the judgment of this Court entered on the 
2Sth day of June, 1951 in favor of W. Bruce Matthews, 
United States Marshal in and for the District of Columbia 
against said petitioners. 

JOHN J. O’BRIEN, 
Attorney for Petitioners, 
1420 New York Ave., N. W. 

Mail copy to United States District Attorney, Washing¬ 
ton, D. C. 
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Statement of Points 

(Filed July 17, 1951.) 

UNITED STATES DISTRICT COURT 
For the District of Columbia. 


Jimmie Maktos, et al., 

Petitioners, 
vs. 

W. Bruce Matthews, 

Respondent. 


.J 


Habeas Corpus No. 3788. 


1. The Court erred in failing to hear witnesses in behalf 
of petitioners that they could not obtain a fair and impar¬ 
tial trial in the State of North Carolina. 

2. The Court erred in failing to hear evidence on the 
question of fugitivitv. 

3. The Court erred in failing to hear evidence that the 
charges against the petitioners are unfounded but were 
made to the end that a financial settlement be forced upon 
Reba Jenkins, one of the petitioners and her husband, com¬ 
plaining witness herein. 

4. That petitioners are charged with stealing an auto¬ 
mobile by the husband of one of the petitioners whereas 
testimony and evidence would disclose complaining witness 
had no interest in said vehicle. 

JOHN J. O’BRIEN, 
Attorney for Appellant, 
Evans Building, 

Copy hereof mailed, postage prepaid to appellee’s At¬ 
torney of record this.day of July 1951. 


JOHN J. O’BRIEN. 
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Designation of Record 

(Filed July 17, 1951.) 


UNITED STATES DISTRICT COURT 
For the District of Columbia. 


Jimmie Maktos, et al., 

Appellant, 

vs. 

W. Bruce Matthews, 

Appellee . 


Habeas Corpus No. 3788. 


1. The petition filed herein. 

2. Answer to petition. 

2. Transcript of Proceedings. 

4. Final Judgment dismissing petition. 

5. Statement of points. 

6. This designation of record. 

7. Findings of fact and conclusions of law. 


JOHN J. O’BRIEN, 
Attorney for Appellant. 
Evans Building, 


Copy hereof mailed, postage prepaid to appellee’s At¬ 
torney of record this.day of July 1951. 


JOHN J. O’BRIEN. 




12 


Testimony 

(Filed Sept 1, 1951.) 


UNITED STATES DISTRICT COURT 
Fob the District of Columbia 


Jimmie Maktos, Vena Sparks, and 
Reba Jenkins, 

Petitioners, 

vs. 

YV. Bruce Matthews, United States 
Marshal in and for the District 
of Columbia, 

Respondent. 


Habeas Corpus 
No. 3788 


Washington, D. C., 
Friday, June 22,1951. 

A hearing in this case was held before District Judge 
Burnita Shelton Matthews at 11:30 a. m. 

Appearances: 

On behalf of the petitioners: Mr. John J. O’Brien. 

On behalf of the respondent: Mr. Emory W. Reisinger 
II, Assistant United States Attorney. 

PROCEEDINGS 

The Deputy Clerk: The case of Jimmie Maktos and 
others vs. W. Bruce Matthews, Habeas Corpus No. 3788. 

Mr. O’Brien: This matter comes on before Your Honor 
today as a habeas corpus proceeding instituted by Jimmie 
Maktos, Vena Sparks, and Reba Jenkins. In requisition 
case 1019 of this Court, the petitioners in this case were 
before Chief Judge Laws. At that time, I believe, he re¬ 
luctantly ordered that they be returned to the State of 
North Carolina. I could not at that time go into matters 
which we felt were proper. 
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We say this man is not a fugitive from justice from the 
State of North Carolina, nor are the other two petitioners. 

I submit to Your Honor that in this case there is nothing 
involved but a marital dispute between the petitioner Jen¬ 
kins in this case and her husband, who resides in the State 
of North Carolina. As a result of that marital dispute, 
there is pending before this Court, in Civil Action No. 
4373-50, an action filed by one of the petitioners in this 
case, Reba Sparks Jenkins, against her husband and others, 
involving an automobile which the wife is accused of steal¬ 
ing. 

* 

In other words, here is a marital dispute about an auto¬ 
mobile which was given to this defendant wife by her hus¬ 
band, and which this record now discloses was not the 
property of the husband but property which is claimed 
by an insurance company. We say that this proceeding 
has been instituted to cause the return of these people, in 
order to cause civil process to be had against them in the 
State of North Carolina and a termination of the marital 
dispute between Jenkins and his wife. 

We say to Your Honor that Mrs. Jenkins has been mar¬ 
ried some years to her husband, who is the complaining 
witness in this action in the State of North Carolina, where¬ 
by he obtained an indictment charging her with the theft 
of an automobile. She will tell Your Honor that during 
the entire period of her married life she has had an auto¬ 
mobile and the use of it, and so has he, that his mother and 
others did purchase through the medium of a corporation 
known as the Jenkins Hardware Corporation, of which he 
is practically the sole owner. 

Anyway, this automobile was given to his wife, and after 
she leaves, she takes this automobile to the District of Co¬ 
lumbia. 

The other two defendants are brought into this case 
maliciously and vicariously in order to cause their return 
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to the State of North Carolina for purposes which are ap¬ 
parent. This girl will testify that she took the car—the 
wife—her car. 

I say where the indictment charges that they are not 
being returned by reason of the claim of any debt, never¬ 
theless that is what they are being brought back for, to 
serve civil process on them— 

The Court: In whose name is title? 

Mr. O'Brien: It is in the name of Jenkins Hardware 
Company. But Your Honor will notice in the proceeding 
of this Court, and I ask Your Honor to take judicial notice 
of the records of this Court, that there is a petition filed 
by an insurance company, which says that it is the owner 
of this automobile. Your Honor will notice also that they 
have been granted leave to intervene in this action. 

The Court: Usually in these habeas corpus matters 
the issues are whether or not the defendants—the parties 
—were in the State, and a few things like that. 

Mr. O’Brien: In habeas corpus, yes, Your Honor. But 
we were not entitled to go into these respective matters. 
But here on this habeas corpus I say we are entitled to 
show in this the motive and the injustice. 

Now, I would like to tell this to Your Honor: First, there 
was before this Court—and the records disclose, and coun¬ 
sel for the Government will tell Your Honor if I am in 
error—an indictment. Back around Christmastime an in¬ 
dictment was returned against these same three petitioners 
for the larceny of this same automobile. It came on before 
Judge Bastian on a charge that they were fugitives from 
justice in North Carolina because of a crime committed on 
September 18, 1950. 

When the hearing was had before Judge Bastian, it was 
developed that these defendants were not in the jurisdiction 
of North Carolina on the day of the eighteenth of Septem- 
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her, 1950, and thereupon they were discharged, and they 
were not returned. 

Thereafter an indictment was returned by North Caro¬ 
lina, which changed the date from September 18, 1950, to 
September 16, 1951. When I say, “September, 1951,” I 
notice Your Honor looks with amazement, but that is what 
happened. 

When the papers came on here, the charge before Judge 
Laws was that they committed not only this crime of the 
taking of an automobile, but there was added on these other 
charges: with intent to cheat, defraud, and so forth. 

The Court: Do you mean that 1951 is given as the date 
in this current one, or is this some other thing? 

Mr. O’Brien : I was going to come to that, Your Honor. 
When you say, “current one,” Your Honor, I am at a loss 
to explain that. But when it came on before Judge Laws— 
when the indictment was returned and the hearing came on 
at noontime before Judge Laws—the charge then was Sep¬ 
tember 16, 1951. Of course, it was apparent there was an 
error. So Judge Laws continued the matter until the 
following day at one-thirty, to determine whether or not 
he had any authority to compel the State of North Carolina 
to pay the expenses of the petitioner Maktos in returning 
to Washington, D. C., from Cleveland, Ohio, for these hear¬ 
ings. If there was any way to do it, he said, he was going 
to do it. But anyway it was continued until the next after¬ 
noon at one-thirtv. 

When one-thirty came the following day, lo and behold! 
They had a set of papers, which are now before your 
Honor, which give the charge in the indictment as Sep¬ 
tember 16,1950. How they obtained a new indictment over¬ 
night and got the Governor to sign an extradition requiring 
return to the State of North Carolina and had it back here 
by the following noon is certainly North Carolina moving 
pretty fast. 
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The Court: The explanation of that probably is that 
when they sent certified copies, they put in the wrong date 
—1951 instead of 1950. 

Mk. O’Brien: But, your Honor, I say this: that even 
if that were done, new requisitions would lie required; and 
I say that the only one who could authorize the extradition 
of these petitioners would be the Governor of North Caro¬ 
lina; and we submit that the Governor of North Carolina 
was not at the state house on that evening, that day, and 
was not in the city, but was many miles away. 

There is another discrepancy in this requisition that came 
up at that time before Judge Laws when the date was given 
as September 16,1951. They describe the automobile which 
was taken, and the description is such that they are two dif¬ 
ferent automobiles. The indictment is for one automobile, 
but with a different description. 

The Court: Are all these charges just about this auto¬ 
mobile? 

Mr. O’Brien: Absolutely, your Honor. They are all 
regarding an automobile, which is a husband-and-wife mat¬ 
ter, and none other. 

I say it would be a travesty on justice to cause these peo¬ 
ple to return to the State of North Carolina, where this 
man Jenkins practically owns the entire town. 

If your Honor will note in the records before this Court, 
we say here that he owns every corporation in the town; 
he is the police commissioner; and we say that the peti¬ 
tioners would not have a fair trial there. 

I say that this is a husband-and-wife matter. I say to 
your Honor that these petitioners should not be returned to 
that jurisdiction. 

Mr. Reisinger: If your Honor please, as you indicated 
at the outset to Mr. O’Brien, the elements which are be¬ 
fore this Court in a habeas corpus of this character are 
solely questions of jurisdiction. 
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In Johnson vs. Matthews, which was decided May 1,1950, 
and is found in 182 Federal Second 6/7—and I am reading 
from page 679—the Court said: 

# * * 

Now, I think that the Johnson case is somewhat pertinent 
to the inquiry before us, in that therein there was raised a 
question of whether or not a defendant, or in this instance 
a respondent, can be subjected to the cruel and unusual 
punishment of the Georgia chain gang upon his return to 
the State of Georgia from the District of Columbia. He, of 
course, was claiming that a constitutional prerequisite 
would be violated if he were so returned. 

The court went into that question and held specifically 
that the inquiry could not be made in the course of an extra¬ 
dition proceeding, and it seems to me the pertinent lan¬ 
guage which runs to the situation we have here appears at 
page 680, where the court said: 

# # * 

With reference to the case which is before us, I direct 
your attention to paragraph 2 of the respondent’s return 
and answer. You will note that we have set forth that the 
petitioners have been held by an order signed by Judge 
Laws, of this Court, after hearing on extradition. We have 
also made reference to the fact that there are contained in 
the records of this Court papers relating to that extradi¬ 
tion hearing, and that the Judge saw fit to examine them 
and determine that they were in proper order and properly 
executed, and that they contained a certified copy of the 
indictment. 

As your Honor knows a copy of an indictment is cer¬ 
tainly prima facie evidence that a crime has been charged 
—substantially charged—in the jurisdiction which demands 
return of the defendant. Then, the only question which was 
really before Judge Laws was to determine, on the basis of 
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the testimony available, whether or not the defendants were 
those who were named in the indictment and whether they 
were fugitives. 

As I have recited, and as the record of the hearing be¬ 
fore Judge Laws will reflect, at the time of that hearing 
a police officer from this little town—I believe it is Wilkes- 
boro—in North Carolina testified that the three defendants 
were the people who are named in the indictment and that 
he had seen them on the date in question in the State of 
North Carolina, in that particular town. 

Then Mr. Maktos took the stand in his own defense, and 
in the process of examination he said categorically that he 
had been in the town on this day; and while I don’t believe 
that he made references to the other two defendants, it 
would appear to corroborate the testimony of the officers. 

I think on the basis of those facts, no matter what we 
might like to do or how we might feel about the matter, we 
have no alternative but to deny the petition and order the 
petitioners extradited in conformity of the order of the 
Court. 

Mr. O’Brien: At the time in question—this date—Mr. 
Maktos at no time has ever testified that he was in the 
town or in the county where this car is alleged to have been 
taken by the wife. While in the State of North Carolina, 
nevertheless he w r as not in Wilkes County, and that is the 
county where the crime was committed. 

I have here, to offer in evidence in this case, letters that 
were written by the complaining witness, the man who 
caused this indictment to be issued, Charles Jenkins, the 
husband of the petitioner Jenkins in this case. One letter, 
in his own handwriting, asks his wife to come back after 
they had separated. He says, “You will regret it if you 
don’t.” 

Mr. Reisinger: If your Honor please, I must inter¬ 
pose an objection to the letters being offered in evidence, 
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because I just do not feel that they are properly within the 
scope of the examination. 

The Ooukt: Isn’t there something somewhere by the 
authorities to the effect that if the circumstances about the 
place to which they are to be returned indicate that they are 
not to get a fair trial— 

Mr. Reisinger: Not to my knowledge, your Honor. I 
believe it is adequately covered in the Johnson case, to 
which I referred. The question there, of course, is a ques¬ 
tion of—in fact, he may not even go into the question of fair 
trial, and so forth. 

The Court: In this case here, Sanderlin vs. Smyth, 138 
Federal Second 729, which was decided by the Court of 
Appeals for the Fourth Circuit, Judge Parker in his opin¬ 
ion says: 

‘ 1 The writ of habeas corpus may be issued by a fed¬ 
eral court or judge in cases where petitioner is im¬ 
prisoned under the judgment of a state court only if it 
is made to appear”— 

and then he enumerates a number of things, and in the 
third one he says: 

“ * * * or because there are exceptional circumstances, 
such as local prejudice or an inflamed condition of the 
public mind which [would] render it impossible or un¬ 
likely for him to obtain adequate protection of his 
rights, ’ ’ 
and so forth. 

Mr. Rkisinger: I should think, your Honor, unless the 
distinction, which I see immediately, as between a situation 
where the state court has already' acted and a situation 
where, as here, the action of the state court is yet to take 
place—I say that is in direct conflict with a more recent 
opinion of our own Court of Appeals in this Johnson case, 
wiiere the court said specifically this: 

• • • 
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I think that is a full and complete answer to the conten¬ 
tions made here, your Honor. That is the case of Johnson 
vs. Matthews, 182 Federal Second 677. 

The Court: In this case, of course, the contention is 
that the courts would not do it. 

Mr. Reisinger: I am sorry, your Honor; I did not hear 
you. 

The Court: In this case which you have cited, the Mat¬ 
thews case, that is a contention; that the courts would not 
enforce—I mean that they would not say that this man was 
not a fugitive. 

Mr. Reisinger: Yes, your Honor. I think that is sub¬ 
stantially the same thing here. 

The Court: In this case, is it not the contention, some¬ 
what, that the husband of one of these parties is connected 
with the police? What is his position? 

Mr. O’Brien : He is police commissioner of the town. 

Mr. Reisinger: I should think that in that event, re¬ 
course would then be had to the courts for protection. I 
think, in effect, that is actually what this case refers to. 
The whole issue in the Johnson case was this question of 
the Georgia chain gang as it affected colored men and the 
treatment they received which certainly very many times 
was pretty rough. 

The contention there was that whatever action the execu¬ 
tive authorities of Georgia might take would certainly be 
subject to correction. It was depriving the defendant of 
his constitutional rights in both the courts of Georgia and 
the federal district courts of the State of Georgia. I think 
it is the full answer to the contention made here. 

Let us assume for the sake of argument that everything 
which is said, which in effect says that fraud has been 
perpetrated on the courts of North Carolina, and a faulty 
indictment based on perjury has been returned—let us 
assume that is true, and the issue raised upon trial and 
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denied—it is quite obviously no denial of due process if that 
be true, and certainly after exhausting the remedies in the 
circuit court of appeals, which is their supreme court in 
North Carolina, the northern district, in which this town is 
located—the federal district court in addition—is avail¬ 
able and open to these petitioners at any time on a writ of 
habeas corpus for purposes of their protection, and in the 
event that the matters which they allege here are true and 
are not recognized in the State of North Carolina, that, I 
say, is a proper remedy, and I think necessarily must be, 
if we are going to have any measure of intelligent adminis¬ 
tration and cooperation as among the States. 

Obviously there would be chaos if at every turn a peti¬ 
tioner were to scream that a faulty indictment had been 
returned on perjured testimony, and the Governors of the 
forty-eight States and Judge Laws here were to refuse to 
extradite. As the Court of Appeals here saw fit to say, 
I do not not think we can presume that the executive au¬ 
thorities in any State are not going to act in conformity 
with the facts and the constitutions of their States, and the 
United States Constitution as well. 

While there may be the most convincing evidence in the 
world to us that that is the case, I do not believe that we 
can presume it is true. Consequently, we must seek the 
remedy where the courts have held that it properly should 
be sought : in an application for a writ of habeas corpus to 
be made on the basis of the denial of due process. I see no 
other alternative. To do otherwise means the end of intelli¬ 
gent, wise administration of justice and law. 

Mr. 0 ’Brien : I take it, vour Honor, that there has been, 
as far back as I can recall— 

The Court : I do not understand what you are saying. 

Mr. O’Brien : We know that as far back as we can recall, 
Governors—and your Honor is sitting today as a Governor 
—have refused to return defendants or persons to a re- 
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questing state where it appears they would be unable to ob¬ 
tain a fair trial. The law is well settled that the circum¬ 
stances in this case are such that it would justify and war¬ 
rant that this Court not return these petitioners to the 
State of North Carolina. 

When I endeavored to go into the letter I have in my 
hand—to the two letters I have in my hand—there was a 
purpose. It was to tender to your Honor the evidence 
which I would adduce before your Honor, namely, that 
these letters indicate that this is a malicious prosecution 
between the husband and Mrs. Jenkins. 

The Court: Now, Mr. O’Brien, the Supreme Court of 
the United States has several times indicated that in these 
matters there are only certain things you can go into: that 
is, whether or not an offense has been charged, whether 
these are the people, and whether they were in the jurisdic¬ 
tion at the time. 

Mr. O’Brien : And the circumstances. There is a line of 
cases which rule on the circumstances—on the extenuating 
circumstances, you might say—of the inability to obtain a 
fair trial. These same fellows—the commissioners or 
sheriffs—who have come here to return this man are men 
who were appointed by Jenkins to their present positions. 
I say these people aren’t even in the county, and that two 
of them weren’t in the county. 

As I say, the evidence I have to offer today would dis¬ 
close the maliciousness of it and the threat of the husband 
that if the wife did not come back, this is what would hap- 
X>en, and the question is where it did happen. 

There is no case, your Honor—Counsel will find no case 
—in w-hich discrepancies that have been caused in the 
papers which have come here— 

The Court : That is all w r ater under the bridge. That is 
not before me. That was something passed upon before. 
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Mr. 0 ’Brien : When they charge divers dates, I say it 
is something we cannot overlook. They charged Septem¬ 
ber 18, 1950, and September 16, 1951, and now September 
16,1950. 

But I say the people are here. They are here to show 
that they cannot get a fair trial in the State of North Caro¬ 
lina. I would like to present evidence and have your Honor 
rule upon it. 

The Court: Do you want to present certain evidence? 

Mr. O’Brien : Yes, I would. The people are here. 

Mr. Keisinger : I, of course, object to receiving evidence, 
as I indicated earlier. 

The Court: What about the point that they were not 
in this place at the time? 

Mr. Reisinger: If your Honor please, as I see the 
situation, I believe when fugitivity from the state itself 
is required—if your Honor will pardon me just a moment, 
there is a citation I have from the Johnson case, 182 Fed¬ 
eral Second 677, and it appears at page 679. The statement 
which I read to the Court earlier was as to whether the 
fugitive was in the demanding state at the time the alleged 
crime was committed. The whole concept underlying 
fugitivity is departure from the jurisdiction state. It runs 
purely and simply from the basis that it is impossible for 
state enforcement officers to take a person into custody if 
he is beyond the state line—for example, for police officers 
of the Metropolitan Police force to act in the State of Vir¬ 
ginia. 

Secondly, fugitivity is purely a question of whether an 
individual defendant is beyond the jurisdiction of the en¬ 
forcement officer to act. So necessarily you would not have 
to establish for purposes of extradition that they were in 
the county, but simply that they were out of the state. 

The Court: You mean the idea is that if he is in the 
state, and if he is guilty, he could be got there? 
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Mr. Reisinger : Yes, your Honor. As I see it, that is 
the whole theory underlying the Constitution, relative to 
extradition. 

The Court: Mr. O'Brien, you do not have any evidence 
on these other points? 

Mr. O'Brien: About not being able to obtain a fair 
trial in North Carolina? 

The Court: No, no; whether they were in North Caro¬ 
lina at the time. 

Mr. O'Brien : I say, one, of course, that the wife was in 
North Carolina on the date now specified, but the other 
two were not in that county. Really the charge is that they 
committed the crime in this county. I think I would take 
judicial notice that a county in one end of a state would not 
give us an indictment to be passed for a man in the extreme 
other end of the state for a crime committed at a time when 
he was not in the county where the indictment is returned. 

Mr. Reisinger: With reference to that, your Honor 
will, of course, notice that there is a conspiracy charged. 
It is not necessary in furtherance of the conspiracy that 
all members of it be within the particular jurisdiction in 
which the overt acts took place—such as this particular 
overt act of the theft. That is a matter of law. 

But with reference to the question of whether or not the 
defendants were in the particular county—that is, the 
town of Wilkesboro—the testimony of the officer at the 
time of the extradition hearing, that I made reference to, 
was that the defendants were there within North Wilkes- 
boro. 

Perhaps my recollection is entirely mistaken, but it is 
my recollection that Mr. Maktos took the stand at the 
time of the extradition hearing before Judge Laws and 
stated at that time that he had been, I think his statement 
was, in North Wilkesboro, North Carolina. There was 
definitely a statement that he was in Carolina, I know. Cer¬ 
tainly there was no contest at that time of the evidence— 
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of the testimony, at least—of the officer as to the presence 
in North Carolina of these defendants. 

I say that under those circumstances, even assuming for 
the moment that the testimony was, and in fact is, as indi¬ 
cated, and that that matter should have been presented 
before Judge Laws, so that he could have determined this 
question of fugitivitv intelligently, knowing the full facts, 
I say by virtue of the failure to contradict the evidence 
presented, the opportunity has passed. We are question¬ 
ing jurisdiction here—actually jurisdiction to obtain. The 
question is, in effect, whether Judge Laws acted without 
authority. We maintain that Judge Laws did act with au¬ 
thority on the basis of the facts tendered before him. 

There are, of course, cases relative to the evidence. It 
is necessary for the executive to find the fact of fugitivity 
there, and the cases would appear to indicate that his de¬ 
termination, if there is some evidence from which he can 
find that conclusion, is necessarily determinative and final. 

Mr. O’Brien: It can be stipulated, I believe, that Judge 
Law’s at the time wrell knew T that was being done in this 
case. He had in mind these very questions. 

The Court: You do not have any evidence on this 
point? 

Mr. O’Brien: I do not know what you mean by “this 
point” The parties are here to show that they would be 
unable to obtain a fair trial and to show the difficulty they 
are going to have in North Wilkesboro, North Carolina. 
We have evidence to show’ that this is a malicious prose¬ 
cution. 

The Court: On this point of a fair trial, the Court of 
Appeals in that case seems to have said that that is not 
any contention that they will respect as against another 
state. 

I feel that I shall have to follow the Matthews case de- 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

Appellants were taken into custody by the Metropolitan 
Police Force, Washington, D. C. on May 3, 1951, on author¬ 
ity of a Warrant of Arrest charging them as being fugi¬ 
tives from justice in the State of North Carolina. On June 
13, 1951, appellants were accorded an extradition hearing 
in the District Court for the District of Columbia at which 
time appellant Maktos testified in his own defense and a 
law enforcement officer from the State of North Carolina 
testified that appellants were present in North Carolina on 
or about the date of the alleged crime (J.A. 6, 18). In 
addition, extradition papers, properly executed by the Gov¬ 
ernor and various officials of the State of North Carolina, 
including a certified copy of an indictment returned by a 
Grand Jury sitting in the State of North Carolina, were 
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received in evidence. 1 At the conclusion of this hearing, 
the court issued an order committing appellants to the 
custody of the United States Marshal for extradition to 
the State of North Carolina. 

On June 14, 1951, a petition for a writ of habeas corpus 
was filed by appellants in the District Court for the Dis¬ 
trict of Columbia alleging that the complaining witness 
was utilizing the criminal courts of the State of North 
Carolina in an effort to settle a marital dispute, that no 
crime had been committed and that appellants were not 
fugitives from justice (J.A. 1-3). Appellee filed a return 
and answer (J.A. 4, 5). A hearing on this petition was 
conducted on June 22, 1951 (J.A. 12-25) and the court 
issued an order on June 28, 1951 discharging the writ of 
habeas corpus after finding that the extradition papers, 
including the indictment, were properly executed and that 
appellants are substantially charged with a crime against 
the State of North Carolina and are fugitives from that 
State (J.A. 5-8). From the order dismissing the writ, 
appellants now bring this appeal (J.A. 9-11). 

CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED 

Article IV, Section 2, clause 2, of the Constitution of 
the United States provides: 

A Person charged in any State with Treason, Fel¬ 
ony, or other Crime, who shall flee from Justice, and 
be found in another State, shall on Demand of the. 
Executive Authority of the State from which he fled, 
be delivered up, to be removed to the State having 
Jurisdiction of the Crime. 

18 U.S.C. § 3182 provides: 

Fugitives from State or Territory to State , District 
or Territory —Whenever the executive authority of 
any State or Territory demands any person as a 

1 Appellants were originally discharged when it was ascertained 
that they w’erc not in North Carolina on September 18, 1950, as 
charged in the first indictment. A second indictment was returned 
which changed the date to September 16, 1951, an obvious error, and 
the case was continued. The District Court relied upon the third 
indictment which states that the criminal actions occurred on Sep¬ 
tember 16, 1950 (J. A. 14-16). 
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fugitive from justice, of the executive authority 
of any State, District or Territory to which such 
person has fled, and produces a copy of an indict¬ 
ment found or an affidavit made before a magistrate 
of any State or Territory, charging the person de¬ 
manded with having committed treason, felony, or 
other crime, certified as authentic by the governor or 
chief magistrate of the State or Territory from whence 
the person so charged has fled, the executive authority 
of the State, District or Territory to which such per¬ 
son has fled shall cause him to be arrested and secured, 
and notify the executive authority making such de¬ 
mand, or the agent of such authority appointed to 
receive the fugitive, and shall cause the fugitive to he 
delivered to such agent when he shall appear. If no 
such agent appears within thirty days from the time 
of the arrest, the prisoner may be discharged. June 25, 
1948, c. 645, 62 Stat. 822. 

D. C. Code (1940), § 23-401 provides: 

Extradition —In all cases where the laws of the 
United States provide that fugitives from justice shall 
be delivered up, the Chief Justice of the District Court 
of the United States for the District of Columbia shall 
cause to be apprehended and delivered up such fugi¬ 
tive from justice who shall be found within the Dis¬ 
trict, in the same manner and under the same regula¬ 
tions as the executive authorities of the several States 
are required to do by the provisions of sections 5278 
and 5279, title 66, of the Revised Statutes of the United 
States, “Extradition” (U.S.C., title 18. §§ 662, 663), 
and all executive and judicial officers are required to 
obey the lawTul precepts or other process issued for 
that purpose, and to aid and assist in such deliverv. 
(Mar. 3, 1901, 31 Stat. 1340, ch. 854, § 930.) 

SUMMARY OF ARGUMENT 

Appellants contend that the District Court erred during 
the course of the habeas corpus proceeding by failing to 
hear evidence on the question of fugitivity. However, the 
record of such proceeding clearly shows that the court re¬ 
peatedly asked appellants to introduce such evidence and 
that appellants not only refused to do so, but, in fact, 
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admitted that they were in the demanding State at the time 
specified in the indictment. 

ARGUMENT 

The District Court Did Not Hear Any Evidence on the Question 
of Fugitivity at the Hearing on the Petition for a Writ of 
Habeas Corpus Because Appellants Repeatedly Refused to 
Introduce Such Evidence and Admitted That They Were 
in the Stale of North Carolina on or About September 16. 
1950. 

As stated by this Court in Lee Won Sing v. Cottone, 74 
App. D.C. 374, 377, 123 F. 2d 169 (1941), it is well settled 
that: 

... in a habeas corpus proceeding questioning the 
legality of detention for extradition the fact alone that 
a rendition warrant has been issued by the governor 
of the asylum state makes a prima facie case of fugi¬ 
tivity, which unless overthrown by the alleged fugitive 
by clear and conclusive proof, will, so far as the ques¬ 
tion of fugitivity is concerned, sustain detention. 

The record of the habeas corpus proceedings here in¬ 
volved contains the following statements which show that 
appellants repeatedly refused to introduce evidence on the 
question of fugitivity and that the prima facie case was not 
overthrown: 

#*••••• 

Mr. O’Brien : (J.A. 13) • * * We say this man is not a 
fugitive from justice from the State of North Caro¬ 
lina, nor are the other two petitioners. * * * We say 
that this proceeding has been instituted to cause the 
return of these people, in order to cause civil process 
to be had against them in the State of North Carolina 
and a termination of the marital dispute between 
Jenkins and his wife. * * * The other two defendants 
are brought into this case maliciously and vicariously 

***•••• 

Mr. O’Brien (J.A. 14): * * * But here on this habeas 
corpus I say we are entitled to show in this the motive 
and the injustice ... 

• *••••• 
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Mr. O’Brien (J.A. 16): * # * They (the charges) are 
all regarding an automobile, which is a husband-and- 
wife matter, and none other. * # * I say it would be a 
travesty on justice to cause the people to return to ... 
North Carolina ... and we say that the petitioners 
would not have a fair trial there. I say that this is a 
husband-and-wife matter. (Parenthesis added.) ### 
##••••• 

Mr. Reisinger (J.A. 16-18) : * * * The elements which 
are before this Court in a habeas corpus of this char¬ 
acter are solely questions of jurisdiction. * # * ... a 
copy of an indictment is certainly prima facie evidence 
that a crime has been charged—substantially' 
charged—in the jurisdiction which demands return of 
the defendant. Then, the only question ... was to de¬ 
termine on the basis of the testimony available whether 
or not the defendants were those who were named in 
the indictment and whether they were fugitives. • * • 
Mr. O’Brien (J.A. 18): * * # I have here, to offer in 
evidence in this case, letters that were written by the 
complaining witness ... One letter ... asks his wife to 
come back ... He says, “You will regret it if you 
don’t.” 


*#••••• 

Mr. O’Brien (J.A. 21-22): * # * Governors ... have re¬ 
fused to return defendants or persons to a requesting 
state w’here it appears they wrnuld be unable to obtain 
a fair trial... these letters indicate that this is a mali¬ 
cious prosecution between the husband and Mrs. 
Jenkins. 

Mr. O’Brien (J.A. 22): * * * There is a line of cases 
which rule on the circumstances ... of the inability to 
obtain a fair trial. * • • As I say, the evidence I have 
to offer today wrnuld disclose the maliciousness of it... 

#*••••• 

Mr. O’Brien (J.A. 21-22): * * * Governors ... have re¬ 
fused to return defendants or persons to a requesting 
state where it appears they wrnuld be unable to obtain 
a fair trial ... these letters indicate that this is a mali¬ 
cious prosecution between the husband and Mrs. 
Jenkins. 

Mr. O’Brien (J.A. 22): * # * There is a line of cases 
which rule on the circumstances ... of the inability to 
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obtain a fair trial. * # * As I say, the evidence I have 
to offer today would disclose the maliciousness of it 

**••••• 

Mr. O’Brien (J.A. 23): * * * They are here to show 
that they cannot get a fair trial in ... North Carolina. 
I would like to present evidence and have your Honor 
rule upon it. 

*#••••• 

The Court (J.A. 23): What about the point that they 
were not in this place at this time? • • # (Answer by 
Mr. Reisinger (J. A. 23, 24) 

The Court (J.A. 24): Mr. O’Brien, you do not have 
any evidence on these other points: 

Mr. O'Brien: About not being able to obtain a fair 
trial in North Carolina? 

The Court: No, No; whether they were in North Caro¬ 
lina at the time. 

Mr. O’Brien: I say, one, of course, that the wife was 
in North Carolina on the date now specified, but the 
other two were not in that (Wilkes) County. (Paren¬ 
thesis added.) # * * 

*##•••• 

Mr. Reisinger (J. A. 25): * * * It is necessary for the 
executive to find the fact of fugitivity there, and the 
cases would appear to indicate that his determination, 
if there is some evidence from which he can find that 
conclusion, is necessarily determinative and final. 

Mr. O’Brien: It can be stipulated, I believe, that 
Judge Laws at the time well knew that was being done 
in this case. He had in mind these very questions. 

The Court: You do not have any evidence on this 
point? 

Mr. O'Brien: I do not know what you mean by “this 
point”. The parties are here to show that they would 
be unable to obtain a fair trial and to show the diffi¬ 
culty they are going to have in North Wilkesboro, 
North Carolina. We have evidence to show that this 
is a malicious prosecution. 

**••••• 

It is, therefore, readily and clearly apparent that the 
lower court repeatedly asked to hear evidence on the ques- 
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tion of fugitivity and that appellants refused to introduce 
such evidence. The court could do no more than inquire 
into the availability of facts which pertain to fugitivity. 
It certainly could not try the case before it, and appellant, 
on appeal, cannot now be heard to complain that the court 
refused to hear the very evidence which they refused to 
produce. 

The evidence which the court desired to hear on the issue 
of fugitivity was not presented because such evidence is 
non-existent. In fact, it was admitted, on behalf of appel¬ 
lants, that they were in the State of North Carolina on 
September 16, 1950, the date specified in the third indict¬ 
ment. The record states: 

##*•*** 

Mr. O’Brien (J.A. 18): At the time in question—this 
date—Mr. Maktos at no time has ever testified that he 
was in the town or in the county where this car is 
alleged to have been taken by the wife. While in the 
State of North Carolina, nevertheless, he was not in 
Wilkes County, and that is the county where the crime 
was committed. • * * 

*#•#*•* 

Mr. O’Brien (J.A. 24): I say, one, of course, that the 
wife was in North Carolina on the date now specified, 
but the other two were not in that county. Really the 

charge is that they committed the crime in this county. 

• # *’ 

• •####« 

The superabundant authorities do not even suggest that 
presence or absence in a particular county is the deciding 
factor when questions of fugitivity are raised in extradi¬ 
tion and habeas corpus proceedings. Rather, the courts de¬ 
termine whether the accused was physically present within 
the demanding state at the time the crime charged is 
alleged to have been committed, 39 C.J.S., Habeas Corpus, 
§ 39(d); 25 Am. Jur., Habeas Corpus, § 71. Therefore, the 
admissions which state that appellants were in the State of 
North Carolina, even though not in the county which issued 
the indictment, are conclusive evidence of fugitivity in this 
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case. The District Court, upon considering such evidence, 
acted correctly in discharging the writ of habeas corpus. 

Appellants sought to obtain such writ solely upon the alle¬ 
gation that thev would not obtain a fair trial in the State 
of North Carolina, a matter which can and should be de¬ 
cided by the state and federal courts of that state. The 
case falls squarely within the decision in Johnson v. 
Mathews, S6 App. D.C. 376, 1S2 F. 2d 677, cert, denied, 340 
U.S. S2S, where this Court said (S6 App. D.C. at 378): 

• ft###*# 

The question before us is whether a court (either 
state or federal) in the asylum state can hear and de¬ 
termine the constitutional validity of phases of the 
penal action by the demanding state in respect to the 
fugitive or his offense. We think that it cannot do so. 
Authorities, sound theory of government, and the prac¬ 
tical aspects of the problem all require that conclusion. 

Thus, it is obvious that appellants have no standing on 
appeal. An attack upon the Johnson decision is precluded 
because such attack has been abandoned (Appellants’ Brief 
at page 2: J.A. 10) and the attempt to show this Court that 
the District Court refused to hear evidence on fugitivity is 
without merit because appellants not only refused to 
present such evidence but admitted that they were in the 
State of North Carolina on the date prescribed in the 
indictment. 

It has been noted that the State of North Carolina, when 
inconsequential errors in the first and second indictments 
were noticed, issued a third indictment against appellants 
even though the first would have been sufficient to authorize 
the extradition order. This course of action is not con¬ 
trary to law or the accepted principles of justice and does 
not adversely affect the rights of appellants. Strassheim 
v. Daily, 221 U.S. 280, 285-6; Blevins v. Snyder, 57 App. 
D.C. 300, 22 F. 2d 876; Tlayes v. Palmer, 21 App. D.C. 450. 
Furthermore, appellants have not been prejudiced because 
their detention has been only for a minimum time, Stallings 
v. Splain, 49 App. D.C. 3S, 25S F. 210, affirmed 253 U.S. 339, 
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and because the doctrine of res judicata* does not apply to 
extradition proceedings, Reed v. Colpoys, 69 App. D.C. 163, 
99 F. 2d 396, cert, denied 305 U.S. 598. 

CONCLUSION 

Wherefore, it is respectfully submitted that the order of 
the District Court should be affirmed. 


Charles M. Ikelan 
United States Attorney 

Emory W. Reisinger II 
Joseph M. Howard 
Lewis A. Carroll 
Assistant United States Attorneys 
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